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IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR: TEZPUR 

 
 

MAC Case No. 111 of 2012 
 

Sri Arun Kr Tibrewala 
S/o Sri Ram Niranjan Tibrewala 
Residing at Laxmi Niwas, 
Near Kalyan Rice and Oil Mills, 
Civil Hospital Road 
PO and PS- Tezpur  
Dist: Sonitpur, Assam              ... Claimant 

 
-Versus- 

 
1. M/S Kameng Engineering, 
Prop. Deepak Kejriwal 
R/O-L.D.S Road, Garwanipatty, 
PO and PS- Tezpur  
Dist: Sonitpur, Assam 
(Owner of Vehicle 
No-AS-12-F/8267( Swift) 
 
2.Sri Dipak Kr Kejriwal 
S/o- Narayan Prasad Kejriwal 
Dibrugarh 
Presently Residing at 
LDS Road, Garwanipatty 
PO and PS-Tezpur 
Dist: Sonitpur, Assam 
(Driver of the Vehicle 
No-AS-12-F/8267( Swift) 
 
 
3. New India Assurance Co. Ltd 
Guwahati Branch 
(Insurer of the Vehicle 
No- AS-12-F/8267( Swift) 
 
4.Meghalaya Transport Corporation 
Shillong-793001 
(Owner of the Vehicle  
No-ML-03-0176(MTC Bus) 
 
5) Sri Noson Diengdoh 
S/o-Smti Kril Diengdoh 
R/o- Langkyrdem, Pynursla, 
East Khasi Hills. 
(Driver of the Vehicle 
No- ML-03-0176(MTC Bus)                           ... Opp Party 
 

APPEARANCES 
 

Advocate for the claimant : Sri S.K.Singh 
Advocate for OP No.1 : Exparte 
Advocate for OP No.2 : Exparte 
Advocate for OP No.3 : Sri Ashim Choudhury 
Advocate for OP No.4 : Sri S.K.Serai 
Advocate for OP No.5 : Sri S.K.Serai 
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Present 
Ms. A. Ajitsaria, AJS,  

Member, Motor Accidents Claim Tribunal 
/Addl District Judge No.2, Sonitpur, Tezpur  

 
 
  Date of Argument :    23.04.2015    
 Date of Judgment :    24.06.2015  
 
 
 

J U D G M E N T 
 
 

Claimant, Sri Arun Kr Tibrewala has instituted the present claim praying for 

award of compensation, on account of injuries sustained by him in a road accident 

on 17.04.2010. The brief case of the claimant is that on the said day, the claimant 

was proceeding from Tezpur towards Shillong in Swift Dzire Car bearing No. AS12-

/F/8267. When the Car reached near Umtrew, Umsning, G.S Road on NH.40 at 

12.45 pm, the driver of the car having at the relevant time, driven the car in a  

negligent manner collided with the MTC Bus No. ML-03-0176 which was also driven 

in high speed. It has been stated that there was collision of both the vehicles. The 

claimant has attributed the accident to the rash and negligent driving of the drivers 

of both the said car and the bus. The claimant has stated that he was taken to 

Nongpoh P.H.C. However, looking at his critical condition, he was shifted to Shillong 

Nazarat Hospital. On 18/04/2010 he was shifted to International Hospital, Guwahati. 

Later he was admitted in Arya Hospital, Guwahati on 03/06/2010 and thereafter 

treated at Hinduja National Hospital, Mumbai. The claimant has claimed 

Rs.35,00,000/- as compensation. 

  

The Opposite party No.1 and 2 did not participate in the proceeding and 

hence the case proceed exparte against the said opposite parties.  

 

 The OP No.3, insurer of Swift Dzire Car bearing No. AS12-/F/8267, in its 

written statement denied all material averments of the claim petition and pleaded, 

inter-alia, that the amount of compensation claimed by the claimant is highly 

exaggerated and speculative. That the insurer is not liable to pay any compensation 

until and unless it is proved that the driver of the offending vehicle had valid driving 

licence and the conditions of Insurance Policy was not violated by the insured. 

 

The Opposite Party No.4 and 5 filed their written statement wherein the 

opposite parties have denied the material averments. It has been stated that the 

Meghalaya State Transport Bus No. ML 03-0176 was at the relevant time on its 

Scheduled trip to Guwahati along with 27 passengers. The Maruti Swift, being driven 

in high speed over took a truck and hit the Bus from the front, on the wrong side. 
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Negligence has been attributed to the driver of the Maruti car. The opposite party 

No. 4 placed on record copies of FIR, Inspection Report, Statement of passengers, 

police report dated 11-8-12. 

 

On the basis of pleadings of the parties, the following issues were framed for 

adjudication :- 

 
1) Whether the accident occurred due to rash and negligent driving by the 

driver of the offending vehicle? 

 
2) Whether the claimant is entitled to get any compensation and if yes, to what 

extent and by whom amongst the opposite parties, the said compensation amount is 

to be paid? 

 
 

During enquiry, the injured claimant examined himself and one other 

witness. Both were duly cross examined by the OP No.2. The contesting respondent, 

however, declined to adduce any evidence. 

 
I have carefully perused the entire materials brought on record, heard 

submissions made by the learned counsels for the parties. Both the issues are taken 

up together for the sake of convenience and brevity. 

 

The claimant has averred in the petition and also stated in his evidence that 

he was greviously injured when on 17.04.2010, the Swift Dzire Car bearing No. 

AS12-/F/8267 in which he was travelling, met with an accident near Umtrew, 

Umsning, G.S Road on NH.40 at 12.45 pm. The claimant deposed that he sustained 

grievous injuries. The claimant has stated that he was taken to Nongpoh P.C.H and 

later he was treated at Shillong Nazarat Hospital. The claimant has further stated 

that on 18/04/2010 he was shifted to International Hospital, Guwahati and after few 

days, he was admitted in Arya Hospital on 03/06/2010 and thereafter treated at 

Hinduja National Hospital, Mumbai. The claimant has further stated that he spent 

Rs. 6,50,000/- for his treatment.  

 

In support of the oral evidence, the claimant has proved the letter issued by 

SP. Ribhoy District Nongoph to Member, MACT, as Ext.1, Form 54 as Ext.2, Medical 

documents as Ext.4,11 to 24, 43, 44, 45, 46, 47, Cash Memo as Ext.3 series,5 to 

10,25 to 40 series, IT Return as Ext.41 – 42. 

 

Letter dated 10.02.2011 was issued by SP. Ribhoy District Nongoph 

addressed to MACT, Nongpoh about the accident at hand. A copy of the said letter 

was also addressed to the Manager, New India Assurance Company intimating about 



Page 4 of 8 
 

the fact of the accident. Also on record is the Accident information report which 

shows that two vehicles, namely, Swift  bearing No. AS12-/F/8267 and Bus No. ML-

03-0176(MTC) were involved in an accident in which the claimant sustained injuries. 

It has been recorded in Ext 1 that the said car No. AS12-/F/8267 was duly insured 

with the OP No.3. It is further reflected in Ext 1 that the said vehicle at the relevant 

time was driven by OP No. 2 who had a valid driving licence being D/L No. 

40446/DBR valid upto 19.03.2021.  

 

Claimant also filed additional affidavit and placed on record the chargesheet 

filed by the police in connection with Nongpoh  PS Case No. 62 (4)/ 10 against OP 

No.2, (Sri Deepak Kejriwal) being chargesheet No. 21/2011 dated 16-2-201 in 

respect of the said accident. In cross examination the claimant /CW 1 stated that 

accident occurred at Umptrew near Nongpoh. In the said accident his hip was 

smashed and there was multiple fractures was left side. CW 1 stated that in 

November, 2010 he was able to walk to some extent. CW 1 stated that since his 

disability was assessed 30% by the DDRC, the same being below the 40% no 

disability certificate was issued to him. In cross examination by OP No. 4 and 5, the 

claimant/CW 1 admitted that OP No. 2, driver of the car in which he was the 

occupant was overtaking a truck and it was then that there was head on collision 

between the car and Meghalaya Transport Bus. 

 

Claimant witness No. 2 , Sri Madhur Bothra filed his evidence on affidavit in 

support of the claimant’s case and stated that on 17-4-2010 at about 8.00 AM, four 

of them, namely, Deepak Kejriwal, Arun Tibrewal, Ritesh Tibrewal and CW 2 started 

their journey from Tezpur to Shillong in Swift Dzire No. AS 12 F 8267 which, at the 

relevant time was driven by Arun Tibrewal (owner). It has been stated that the car 

hit collided with the MTC Bus at about 12.45 PM and all four occupants of the private 

car suffered injuries and the claimant suffered from grievous injuries. Accident has 

been attributed to the negligence of both the car and the Bus. In cross examination, 

CW 2 stated that he too was grievously injured especially on his forehead. CW 2 

stated that the Swift Dzire car overtook the truck and came out towards the right 

lane when the accident occurred.  CW2 stated that the Meghalaya Bus was in its 

lane and the accident would not have occurred if the driver of car had not 

overtaken.  

 

From the evidence adduced, it is established that Bus No. AS12A/5435 and 

Swift Dzire Car No- AS12-/F/8267 were involved in an accident in which the claimant 

sustained injuries.  
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The instant case is one of clash between two vehicles. But, merely because 

two vehicles are involved it cannot be concluded that the drivers of both the vehicles 

are at fault.  The allegation in the claim petition is that the accident occurred 

because of negligence of both the vehicle but from the evidence adduced it seen 

that the accident would not have occurred if the OP No. 2 would not have overtaken 

the truck and driven the car on the right lane leading to the collision with the MTC 

bus which was coming from the opposite direction and was maintaining its lane. 

Chargeseet has been filed against the OP No. 2 for the accident at hand.  

 

Moreover, in so far as the claimant is concerned the instant case is one of 

composite liability, if at all, that is, there being involvement of two vehicles and not 

of contributory negligence. In cases of composite liability claimant can seek 

compensation from either of the vehicles involved. However, in the instant case, as 

stated herein above, the chargesheet having been filed against the driver of the 

Swift Car, no negligence can be casted upon the driver of the Meghalaya Transport 

Bus. Hence, it is established that the accident occurred due to the negligence of OP, 

No. 2 the driver of the Swift Dzire in which the claimant was an occupant. 

 

Thus, the oral evidence of the claimant, coupled with documentary evidence 

mentioned above, establishes that claimant sustained injuries in the motor vehicle 

accident, due to the rash and negligent driving of the Swift Car No- AS12-/F/8267. 

That the said Car, was insured with the opposite party No.3, the New India 

Assurance Co. Ltd, is not in dispute. 

 

In view of the discussion aforesaid, the claimant is held entitled to 

compensation.  

 

 Claimant has proved various medical documents. Placed on record is a copy 

of medical report of Public Health Center Meghalaya in respect of the claimant and 

others occupants of the swift Dzire. In respect of the claimant it has been noted that 

the claimant suffered from right hip injury, the nature of injuries sustained is 

recorded as grievous. It was further recorded that the claimant had not consumed 

alcohol. Copy of discharge certificate of International Hospital, Guwahati has also 

been placed on record, which shows that the claimant was admitted on 18.04.2010 

and discharged on 04.05.2010. The claimant was diagnosed with right hip 

dislocation with fracture fosterour lip of acelabutum (i) multiple rip fracture on right 

side, (ii) micro cytic (iii) hypo chromicanaemia. The claimant was treated with closed 

reduction under GA of right hip on 20.04.2010 followed by ORIF with place with 

screw of acetabular fracture done on 26.04.2010. The claimant was adviced not to 

sit for three weeks after surgery and partial walk after three weeks. Also on record is 
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the Discharged Summary of Arya Hospital, Guwahati which shows the claimant was 

admitted on 03.06.2010 and discharged on 08.06.2010, diagnosed with acute 

osteolysis of femoral head-right and treated with arthotomy, removal of loose screw 

and lavege of joint. The claimant was adviced quadriceps exercise and walking with 

crutch. On record is the Discharged summary of P.D Hinduja National and Medical 

Research Centre, Mumbai which shows that claimant was admitted on 02.08.2010 

and discharged on 13.08.2010. While recording history of the injury suffered by the 

claimant and subsequent surgeries (as already narrated hereinabove), it was noted 

in the summary that “patient since then is bed mobilized; finds difficulty in getting 

up/ turning in bed and movement of right hip”. It was further recorded that the 

claimant was operated on 04.08.2010 with uncimienty THR (Total Hip Replacement) 

of right hip. The claimant was also adviced to use crutches.  

 

Ld. Counsel for the claimant while referring to medical documents on record 

submitted that the claimant having under-gone surgery for total hip replacement has 

suffered from permanent disability. Ld. Counsel for the claimant referred to the 

prescription District Disability Rehabilitation Centre and stated that though the 

claimant approached the DDRC for issuance of disability certificate but since as per 

their assessment 30% disability was assessed and the same was less than 40%, (the 

benchmark for issuance of disability certificate under the Person with Disabilities 

Act),  no certificate was issued to the claimant and he was referred to an 

Orthopedic.  

 

Ld. Counsel for the claimant submitted that since artificial hip/ prosthesis has 

been implanted in the body of the claimant as proved from the medical records, the 

same itself is proof of permanent disability suffered by claimant and no separate 

certificate is required to prove the said factual aspect.  Ld. Counsel for the claimant 

further submitted that the injury and the treatment being sufficient proof in itself, 

the claimant is entitled to be compensated for permanent disability and loss of 

earning capacity and loss of amenities of life. 

 

In support of his submissions, Ld Counsel has referred to the judgments 

rendered by the Hon’ble Supreme Court in Rekha Jain v. National Insurance Co. 

Ltd. & Ors., III (2013) ACC 424. Ld Counsel submits that in the said 

pronouncement though the permanent disability was held to be 30% but 

nevertheless the Hon’ble Supreme Court held the loss as 100% functional 

disablement as the claimant having suffered from facial disfigurement could not act 

in the films and in T.V. serials in future at all.  
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This Tribunal has perused the said judgment, from which it is apparent that 

as stated by the Ld Counsel for the claimant, even though a person may not suffer 

from 100% physical permanent disability, he may suffer from 100% functional 

disability if he loses the capacity to pursue his work as a result of the accident. 

 

In the case at hand, the claimant has undergone right total hip replacement. 

The claimant has filed income tax returns, which shows that the claimant was 

earning through his shop. As stated by the Ld Counsel for the claimant, the claimant 

was required to continue to sit in his shop for long hours and attend to his business, 

which after his THR surgery, he is unable to effectively carry out. It has further been 

stated that the claimant’s movement having been restricted, he has also been 

deprived of his normal pace and activities in life including social activities. 

 

Hence, considering the nature of disability, that is , replacement of right hip 

by prosthesis, the functional disability which the claimant is held to have suffered is 

assessed as 25%.  

 

From the Income Tax Return for the AY 2010-2011 it is seen that the gross 

total income of the claimant was Rs.176511/-. However from the said income 

amount of Rs.1,26,000/- (for capital gain) and Rs. 5412/- (for bank interest) is to be 

deducted to assess the actual income. Thus, so deducting the income of the 

claimant comes to Rs.45,099/- per year. The latter is seen to be the actual yearly 

income of the claimant.  

 

Income Tax Return shows the year of birth of the claimant to be 10-5-63. 

Thus, on the date of accident the age of the claimant was 47 years, as is also 

recorded in the medical documents. The relevant multiplier as per Sarla Verma v. 

Delhi Transport Corporation (2009) 6 SCC 121 will be 13. 

 

Therefore the compensation on the count of functional disability is calculated 

as Rs.45099/- X  13 x 25 % = 1,46,571/-.  In addition to the above the claimant is 

held to be entitled to a reasonable amount towards loss of amenities.  

 

The claimant has exhibited vouchers amounting to Rs. 6,87,861/-. Claimant 

is held to be entitled to the said amount.  

 

It is to be noted that the claimant is not separately entitled to the amount 

shown in Ext. 9 for Rs.12015/- as the said figure is duly included in Ext: 10.  Again, 

the claimant is not separately entitled to the amount shown in Ext. 12 and 13 for 

Rs.326615/- as the said figure is duly included in Ext.11. Again, the claimant is not 
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separately entitled to the amount shown in Ext. 40 (3) for Rs.26560/- as the said 

figure is duly included in Ext: 40. 

 

The claimant being hospitalized for more than one month and under bed 

mobilization since his date of accident (23.04.2010) till his hip replacement in 

August, 2010 is entitled to reasonable amount towards incidental expenses and 

special diet. Besides the pecuniary damages claimant is also entitled to some 

amount of non-pecuniary damages on account of pain, suffering. 

 

 Thus, having considered the nature of injury sustained by the injured, 

expenditure incurred thereof and the facts and circumstances of the case, just and 

reasonable compensation to which the claimant would be entitled in the instant case 

is assessed as under :-  

 

Medical expences : Rs. 6,87,861.00 

Incidental expences towards special diet, attendant etc.  : 50,000.00 

Future loss on account of functional disability : 1,46,571.00 

Loss of amenities of life :  2,00,000.00 

Pain, shock and suffering : 1,00,000.00 

Total  : 11,84,432.00 

 
   (Rounded off to Rs. 11,84,430/-) 
 
 
Evidently, the Swift Dzire Car No. AS12-/F/8267 was insured with the New 

India Assurance Co. Ltd, the O.P. No.3. Hence, OP No. 3, is liable to indemnify the 

owner of the vehicle and satisfy the award.  

 
A W A R D 

 
 

Rs. 11,84,430/- (Eleven Lakh Eighty Four thousand four hundred and thirty 

only) is awarded with interest @ 7.5% p.a. from the date of filing the claim petition, 

i. e. 23.4.12, till payment. The opposite party No. 3, the New India Assurance Co 

Ltd, is directed to pay the award to the claimant, within one month from the date of 

order. 

  

 Judgment is pronounced in open court, written on separate sheets and 

enclosed with the case record. 

 
Given under my hand & seal of this Court on this 24th day of June, 2015. 

 
 

  Member 
Motor Accident Claims Tribunal 
   /Addl District Judge No.2 
         Sonitpur, Tezpur 


